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Quality control of road construction:
consulting engineers and FIDIC contracts

are coming into focus*

On 3 March 2017, the new requirements
were enacted in Ukraine related to the quality
control of new construction, reconstruction
and repair works of the motor roads of

general wuse, approved by Resolution
No0.1065 of the Cabinet of Ministers of
Ukraine on 28 December 2016 (the
"Resolution").

The Resolution factors in a consulting
engineer into the system of quality control
and technical supervision of road
construction works, and makes an express
reference to the FIDIC's conditions of
contract which engineers should take into
consideration. The Resolution further defines
the scope of the engineer's authorities and
sets the framework for interactions among
the employer (the client in construction), the
engineer and the contractor.

Background and drivers for improving
the quality control in road construction

The Resolution was adopted within the broader framework
of the governmental Concept of Reforming the State
Management System of the Motor Roads of General Use,
which put an emphasis on the critical role of the quality
control and technical audit of roads for improving their
operational condition, and recognised the need for
introducing the principles of impartiality and independence in
this field as well as for the adaptation of Ukrainian legislation
to facilitate the use of the FIDIC's conditions of contract.

1 Please find the Ukrainian version on pp.3-4

The drivers behind are multiple, and include:

B intensification of donor and other internationally
sponsored projects where FIDIC's conditions of contract
are used,;

B striving for international competitiveness and appeal of
the local market in front of international investors;

B a critical need in rehabilitation, modernisation and
reinforcement of the existing infrastructure, transport,
production and other facilities;

B the evolving self-institutionalisation and self-governance
of the industry, etc.

Key issues

B Quality control
construction

system to improve in road

B Consulting engineers to be involved in quality
control process

B FIDIC’s international best practices to promote in
construction

B Issues around implementation and expected
legislative improvements

One of the main triggers is Ukraine's ambitious commitments
under the EU-Ukraine Association Agreement toward
liberalizing and opening up the Ukrainian market, creating
the level playing field and better integrating it into the
European regional setting.

As an independent and professional service provider, the
consulting engineer is a key figure of construction projects in
European and international practices. It ensures integration
and management of complex multiple interactions of
different participants to a construction project, and prompt
professional management of their claims. Such interactions
and claim management procedures are detailed in different
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types of the FIDIC's contracts, which vary depending on the
delivery method, risk allocation principles and other criteria.

In Ukraine, FIDIC's conditions of contracts are used primarily
in large international construction and infrastructure projects
funded by international finance institutions (EBRD, the World
Bank, etc.), while the local practice tends toward using more
plain and short forms of contracts. FIDIC's contracts forms
known as "Red Book" and "Yellow Book" are the most
common in Ukraine, while most of the other documents
developed by FIDIC remain practically unknown and are
underused, namely: "Blue-Green Book" (Form of Contract
for Dredging and Reclamation Works), "Silver Book" (EPC
Turn-key works), "Gold Book" (Conditions of Contract for
Design, Build and Operate Projects), FIDIC Procurement
Procedures Guide, etc.

The status and powers of the

consulting engineers defined

According to the Resolution, a consulting engineer is defined
as a person rendering road consultancy services or an
international auditor. Notably, the Resolution makes an
express reference to the FIDIC's conditions of contract which
the consultants should take into consideration while
performing services. We would not consider this as
incorporation by reference of the FIDIC's conditions of
contract into Ukrainian law, rather, as the guidance and best
practices to follow by consulting engineers.

The Resolution assigns the engineer to ensure the proper
quality of road construction works, and vests with
considerable powers, including the approval of takeover
certificates and their submission for payment to the employer,
making determinations on the contractor's claims for an
extension of time, keeping guarantee and compliance
certificates, etc.

Consulting engineers will not substitute employers (clients in
construction) who will remain in charge of ensuring technical
supervision. However, employers will now be required to
engage consultant engineers in this process and comply with
the applicable requirements of the Law of Ukraine "On Public
Procurement".

The Resolution does not establish requirements to the form
of such consultancy agreements. We do not exclude that
such form can be elaborated in the future, and
recommended for use, based on the FIDIC's "White Book"
("Client/Consultant Model Services Agreement").

This publication does not necessarily deal with every important topic or cover every

Consequences of implementation and
further legislative developments

The new requirements to the quality control in construction,
introduced by the Resolution, will be implemented gradually:
until 1 January 2018, the Resolution will apply only to the
works for new construction, reconstruction or capital repairs
of the motor roads of general use. However, by the logic and
concept of the construction reform, a similar approach may
be expected to apply to the quality control system and
technical supervision and apply to other types of construction
works not limited to the road sector.

We note, however, that the requirements do not provide a
perfect or comprehensive guidance, and can be further
streamlined and amended. Some of the potential areas for
improvement include: refining the definition of a consulting
engineer and the scope of its authorities, specifying the
mechanisms and consequences of different interactions
among the consulting engineer, the employer and the
contractor, ensuring the consulting engineer's impartiality
and independence, determining the scope and limits of its
liability, its role in the claim management and dispute
resolution procedures, etc.

Although certain improvements may be necessary, the new
quality control requirements mark a significant step forward
in the evolving reform of the construction industry in Ukraine
and can help improve the quality of works as a result of
demonopolisation of technical supervision and quality
control and the enhancement of quality controller's
independence and professional standards.

Contact detalls

If you would like to know more about the subject covered
in this publication, or our services, please contact:

Olexiy Soshenko +380 44 390 2213
Olexiy.Soshenko@redcliffe-partners.com
Dmytro Fedoruk +380 44 390 2246
Dmytro.Fedoruk@redcliffe-partners.com

Svitlana Teush +380 44 390 2230

Svitlana.Teush@redcliffe-partners.com
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KOHTpPOsb AKOCTI 4OPOXHbLOro
byaiBHMUTBA: Y (POKYCI — iHXEHEepPU-
KOHCYNbTaHTU Ta KoHTpakTn FIDIC

3 b6epesHsa 2017 poky Habynu YNHHOCTI HOBI
BUMOIMN WOAO 34IMCHEHHSI KOHTPOSO SIKOCTI
pobiT 3 HOBOro ByaiBHUUTBA, PEKOHCTPYKLT
Ta PEMOHTY aBTOMOBINbHUX aopir
3aranbHOr0  KOPUCTYBaHHS, 3aTBepXeHi
MocTtaHoBow KabiHeTy MiHicTpiB YkpaiHu Ne
1065 Big 28 rpygHa 2016 poky (Hagani —
«lMocTtaHoBay).

[MocTaHOBa BNpOBagXXy€e IHCTUTYT iHXeHepa-
KOHCYNbTaHTa y CUCTEMY KOHTPOJSTHO SAKOCTi Ta
TEXHIYHOro Harnsay B ranysi JOPOXHbOro
OyaniBHMUTBA Ta NPSMO MNOCUMAETLCA Ha
YMOBUW KOHTpakTiB MikHapogHoi denepauii
iHXXeHepiB-kOHCYyNbTaHTIB (Hagani — "FIDIC"),

AKi IHXXeHEepPUN-KOHCYNbTaHTU NOBWUHHI
BpaxoByBaTu nig yac HagaHHSA
KOHCyrnbTauinHnx nocnyr. loctaHoBa Takox
BCTAHOBSKOE  MNOBHOBAXEHHS  iHXeHepiB-

KOHCYNbTaHTIB Ta OKPECoe NpaBoBi 3acaau
iX B3aemMogii 3 3aMOBHMKOM Ta MiapPSAHUKOM.

[MepeoymoBn Ta pPYLWiVHI  YUHHUKK
BLOCKOHANEHHs KOHTPOSIO SAKOCTI Y
AOPOXHLOMY ByaiBHULTBI

MocTaHoBa Gyna npunHATa B pamMkax BUKOHaHHS ypsgoBoOi
KoHuenuii pedopMyBaHHS cuctemu AepxasHoro
yrnpaBniHHs  aBTOMOGINbHMMKM  JoporamMu  3ararnbHoro
KOPUCTYBaHHA, B SKii HarornowyeTbCq Ha BaXnuBiA poni
KOHTPOMO SIKOCTi i TEXHIYHOro Harnsgy Ans noninweHHs
eKcnnyaTauiiHoro ctaHy aBTOMOOINbHUX  gopir  Ta
BM3HAETLCS  OOUIMNbHICTE  BNPOBaPKEHHS  NMPUHLMNIB
00’EKTMBHOCTI Ta He3anexHocTi Yy Ui cdepi, a Takox
HeoOXigHiCTb aganTauii yKpaiHCbKOro 3akoHOA4aBCTBA Ta
CnpusiHHA 3acTocyBaHHI0 kKoHTpakTiB FIDIC.

This publication does not necessarily deal with every important topic or cover every

3MiHN Ta yAOCKOHaNeHHs CUCTEMU SKOCTi 0ByMOBIOTLCH
Pi3HUMUN YUHHUKaMK, Y TOMY YUCHi:

B 3pOCTaHHA  KifbKOCTi  MPOEKTIB i3 3any4eHHs M
MiDKHApOOHMX OOHOPIB  Ta  IHWWX  MDKHapogHUX
iHBECTOPIB, B SIKMX BUKOPUCTOBYIOTbCSA KOHTpakTu FIDIC;

H  nparHeHHs nigsuLLnTH MiDXHapoaHy
KOHKYpeHTO3[aTHICTb Ta npuBabnuBicTb MicLEBOro
PUHKY ANS MiXXKHapOAHWX iHBECTOPIB;

B  HaranbHa notpeba y BiAHOBMEHHI, MOAepHi3auii Ta
noninweHHi iCHyYol TPaHCMOPTHOI iHPaCTPYKTypH,
BUPOOHNYMX Ta iHWNX 06'EKTIB;

B cTaHOBNEHHSA iHCTUTYTIB
CaMOBpSAAYBaHHs ranysi ToLLO.

camoperynsauii Ta

Kno4yoBi nUuTaHHA

H  [loninweHHsA KOHTPOSIO SKOCTI B rany3i JOPOXXHLOro
OypiBHMLTBA

B 3any4yeHHs iHXeHepiB-KOHCYNbTaHTIB A0 npoLlecy
KOHTPOSIO SKOCTI

B CnpusHHA 3aCTOCYBaHHIO Kpalmx MiKHapOAHUX
npaktuk FIDIC y 6yaiBHULTBI

B [IpakTnyHa iMnnemeHTauis Ta noaanbLui
3aKoHOo4aBui 3MiHU
MoTykHum cTtumynom € 3000B'A3aHHA  YKpaiHu 3

imnnemeHTauii Yrogn npo Acouiauito 3 €C, sika cnpsiMoBaHa
Ha nibepanizauito Ta BIiOKPUTTA YKPAIHCLKOTO  PUHKY,
CTBOPEHHS KOHKYPEHTHOro cepefoBulia Ta NOrnMmnbneHHs
iHTerpauii 3 eBpONEeNCbKNMU perioHanbHUMKN CTPYKTYpamu.

IHCTUTYT iKeHepa-KOHCyNbTaHTa $SK He3anexHoro Ta
NpodecinHOro  BUKOHaBUS MOCNYr €  KIYOBUM Y
MiXXHapOAHIN Ta eBponencbkin OyaiBenbHi npakTuui. BiH
iHTerpye Ta CKepOBYE CKNagHWA KOMMMEKC YUCENbHUX
B3aEMOJi  y4yacHukiB  OyaiBenbHoOro npouecy, Ta
3abe3neyye WBMAKUA NPOGECINHNIA pO3rnsig iXHIX BUMOT.
MexaHi3amn Takux B3aemopin Ta npoueaypy BperyroBaHHA
BUMOI feTarnbHO OnucaHi B pi3HUX opmax [OroBopis,
po3pobneHux FIDIC, gki BigpisHAlOTbCS 3anexHo Big
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NPUHLMNIB pO3noainy puankis, cnocoby BUKOHaHHs pobiT Ta
iHLUNX KpUTEpIiB.

B VYkpaiHi dopmn koHTpakTie FIDIC 3actocoByloTbcs
nepeBaxHO Y BenUKUX MikHapogHux OypienbHux Ta
iHPPACTPYKTYPHUX npoekTax, iHaHCOBaHMX
MiXHapogHUMKM  diHaHCOBMMM  ycTaHoBamu  (EBPP,
CeiToBUIN OaHK TOLLO). Y FOKanbHin NpakTvui 3a3Buyan
BMKOPUCTOBYIOTLCS  Binbll  KOPOTKi  Ta npocTi  dopmu
porosopie. B YkpaiHi npocdopmu FIDIC npegcrtasnei
nepeBaxHo Tak 3BaHMMu «YepBoHoto Knuroto» Ta «>KosTtoto
Knuroto». BogHouac, Benvkui MacuB iHLWWX OOKYMEHTIB,
po3pobneHnx FIDIC, € manoBigoMMM i nNpakTU4YHO He
BMKOPUCTOBYETLCA B YKpaiHi, Ak-0T: « CuHbo-3eneHa Knura»
(YMOBM KOHTpaKTy Ha 34INCHEHHS AHONOrMMONBanbHMUX Ta
meniopaTnBHuX pobiT), «CpibHa kHWra» (YMOBU KOHTpaKTy
Ha MPOEeKTyBaHHSA, NocTavyaHHs Ta OyAiBHMLTBO 06'eKTIB «nig,
knou»), «3onota Khura»  (YMOBM  KOHTpaKTy Ha
NPOoeKTyBaHHS, OyaiBHMLTBO Ta ekcnnyarakuito),
KepisHuuTteo FIDIC wopno npoueayp 3akynisernb TOLO.

Bu3aHayeHHs cTaTycy Ta NOBHOBaXEHb
IHXXeHepa-KOHCynNbTaHTa

[MocTaHoBa BM3HA4ae iHXEHepa-koOHCyNbTaHTa Sk ocoby,
sika Hagae [OpOXHi KOoHcynbTauiHi nocnyru, abo €
MiXXHapogHWM ayauMTopom. XapakTepHo, wo [locTaHoBa
npsiMo nocunaeTbc Ha ymoBKM KoHTpakTiB FIDIC, ski
iH)KEHEepU-KOHCYNbTaHTU MOBWMHHI BpaxoByBaTW Yy CBOIW
OisnbHOCTI. HaBpsag uMm MOXHa BBaXaTu Le MOJNOXEHHS
iHKopriopauieto yMoB koHTpakTiB FIDIC go ykpaiHCcbKoro
3aKOHOOABCTBA LIMSAXOM MocunaHHga. Pagwe, ue -
KEPIBHMLUTBO Ta  Kpalwii npakTUKW, SKUX  MOBMUHHI
OOTPMMYBaTUCSH iHKEHEPU-KOHCYIbTAHTU.

[MocTaHoBa BM3HAyae OCHOBHUM 3aBAAHHSAM iHXeHepa-
KOHCynbTaHTa  3abe3neyeHHst  SIKICHOro BUKOHaHHSA
nigpsSAHVKOM  OOPOXHIX pob6iT, Ana  4oro iHxeHepam-
KOHCYnbTaHTaM HaZa€eTbCs LUMPOKUA OBCAr NMOBHOBaXEHb
LWOAO 3AIMCHEHHS KOHTPOMK Ta Harnsigy, y TOMy 4uchi,
NOro[XXKEHHS aKTiB NpUIAMaHHs-NepeaaYvi BUKOHaHUX pobiT Ta
HafaHHa X 3aMOBHWKY AN onnatv, po3rnsgy BMMOT
nigpsgHvka  WoAo  MOAOBXEHHA  CTPOKiB,  30epiraHHsA
rapaHTinHMX [OOKYMEHTIB Ta cepTudikaTiB BignOBIgHOCTI
TOLWO.

IHXEeHepn-KOHCYNbTaHTM  He  3aMillyloTb  3aMOBHMUKIB
OyniBHMUTBA, WO, $K | paHiwe, BignoBigawTb 3a
3abe3neyeHHs TexHiYHoro Harnsgy. BogHovac, 3aMOBHMKM
MOBUWHHI 3anyyaTty iHKeHepiB-KOHCYNbTaHTIB A0 34iNCHEHHS
TEXHIYHOro Harnagy, Ta 34INCHIOBATM 3akyniBMio iX MNocnyr
BignosiagHO a0 BuMor 3akoHy YkpaiHn «[Mpo ny6niyHi
3akynieni». [NoctaHoBa He BCTaHOBMOE BMMOr A0 HOPMHU

This publication does not necessarily deal with every important topic or cover every

OOroBOpy Npo HafaHHs Takux nocnyr. He BUKNoYeHo, Lo
Taka copma moxe Oyt B noganbliomy po3pobneHa Ta
pekomeHOoBaHa [0 3aCTOCyBaHHA, NMpY LbOMY 33 OCHOBY
Moxe OyTn B3ATa Tak 3BaHa «bina kHura» FIDIC -
MopgeneHuin  gorosip  WOAO  HajaHHA  nocryr  Mix
3aMOBHMKOM Ta KOHCYIbTaHTOM.

Hacnigkv imnnemeHTauil Ta noganbLui
3aKkoHogaB4i 3MiHU

HoBi BMMOrM [0 KOHTpOnO SAKOCTi y  OyAiBHULUTBI,
nepenbadyeHi [lMocTaHOBOW, NNaHyeTbCA BNpPOBafXyBaTH
NoCTYyMoBo: no 1 CiuHs 2018 pOKy BOHMU
3aCTOCOBYBaTMMYTbCS NULLIE A0 BMKOHAHHA pobiT 3 HOBOro
OyniBHMLTBA, PEKOHCTPYKLIT Ta KaniTanbHOro peMoHTy Aopir
3aranbHOr0 KOPUCTYBaHHA, Ta HE MOLUMPHOBAaTUMYTbCHA Ha
iHLWi BUOm gopoxHix pobiT. MpoTe, 3a fnorikoto Ta KoHuenuieto
OyaiBenbHOi pedopmn, BapTO O4iKyBaTW, WO MOAIGHWN
nigxig Moxe OyTW 3acTOCOBaHWA OO CUCTEM KOHTPOIHO
AKOCTi Ta TEXHIYHOro Harnggy nig Yac OyaiBHULTBA TaKOX
iHLWMX 06’€EKTIB, HE OOMEXYHOUYMCH N1LLIE JOPOXHIM CEKTOPOM.

Cnig 3ayBaxuTu, O HOBi BMMOMM HE € BUYEPTNHUMMU i
3aBepLUEHMMU, Ta PeryritoBaHHA HU3KM NUTaHb MoXe OyTu B
nofanblIOMy  YOOCKOHaneHe, 30KpeMa: BU3HAYeHHSA
TEePMiHY iHXeHep-KOHCYNbTaHT Ta 06CAry Moro NOBHOBaXEHb,
YTOUYHEHHSA MEXaHi3MiB MOro B3aeMOpii i3 3aMOBHUKOM Ta
nigpsigHukomMm,  3abesneyeHHss  HeynepemkeHocTi  Ta
He3anexHoCTi  iHKeHepa-KOHCynbTaHTa, BperynioBaHHSA
NUTaHb MOro BiAMNOBIAANbHOCTI, BU3HAYEeHHA WOro poni y
po3rnsaAi NpeTeHsiii Ta BperynioBaHHi Cropis TOLLO.

Monpu ue, HOBi BUMOIU LLOAO KOHTPOIO SIKOCTi € 3HAYHUM
KPOKOM ynepen Ha LWWnsaxy pedopmyBaHHa OyaiBenbHOi
ranysi B YKpaiHi Ta MOXyTb CMpUSTU MiABULLEHHIO AKOCTI
pobiT 3aBaskM AeMoHononi3aLii cdepu TeXHIYHOro Harnsay
Ta KOHTPOJIO, a TaKoX MiOABULLEHHIO HE3anexHoCTi Ta
NpodeCiHMX CTaHO4apTIB KOHTPOSO SKOCTI.

Hawi KoHTaKkTn

Axkwo Bu Haxaetre oTpumatu Oinble iHopmauii Wwono
nybnikauii abo Hawmx nocnyr, 6yab nacka, 3BepTaiTecsh:
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